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Diellind Schmidt, 

vs I 

Johnstone, 

I 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Petitioner, 

Respondent 

? 

NCL CV-02-0349-PHX-JAT 

ORDER 

Pending before this Court is the Report and Recommendation (R&R) by Magistrate 

Judge Lawrence Anderson entered on March 10, 2003 (Doc. #28). In the R&R, the 

Magistrate Judge recommends that this Court deny Petitioner Diellind Schmidt’s Petition for 

Writ o f  Habeas Corpus pursuant to 28 U.S.C. 5 2241 (Doc. #l) 

In the R&R recommending that the Petition be denied, the Magistrate Judge advised 

the parties that (1) they had ten days to file specific written objections to the R&R and (2) 

the failure to timely file objections to any of the Magistrate Judge’s factual determinations 

would be considered a waiver of the rights to de novo and appellate review o f  such 

determinations. (R&R at 5.) The parties did not file objections to the R&R. 

STANDAFW-OF REVIEW 

This Court “may accept, reject, or modify, in whole or in part, the findings or 

recommendations made by the magistrate.” 28 U.S.C. 4 636(b)( 1)+ “‘Within ten days after 

being served with a copy [of a report and recommendation], any party may serve and file d 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 written objections. fi [Tlhe court shall make a de novo determination of those portions of 

1 

1 

c 

the [report and recommendation] to which objection is made.” 28 U.S.C. 6 636(b)( I). 

Moreover, 28 U.S.C. 5 636(b)( 1) does not “require[] some lesser review by the district court 

when no objections are filed.” Thomas v. Arn, 474 U S .  140, 149-50 (1985). Instead, district 

courts are not required to conduct “any review at all of any issue that i s  not the subject 

o f  an objection.” Id. at 149. 

The petitioner in Thomas argued that 28 U.S.C. 6 636(b)(l) distinguishes between 

factual and legal issues. Specifically, petitioner argued that “the obligatory filing of 

objections extends only to findings o f  fact [Congress] intended that the district judge 

would automatically review the magistrate’s conclusions of law.” Id. at 150. The Supreme 

Court rejected this argument and found that the circuit courts of appeal were free to adopt 

rules requiring petitioner to file objections to the legal conclusions in order to trigger review 

by the district court. See id. at 152 (“We thus find nothing in the statute or the legislative 

history that convinces us that Congress intended to forbid a rule such as the one adopted by 

the Sixth Circuit,”).’ 

The Supreme Court’s holding, however, does not compel the inverse conclusion; i e. 

simply because the statute does not compel district court review of the magistrate judge’s 

unobjected legal conclusions, it does not follow that the courts of appeals are precluded from 

promulgating such a rule. See Greenhow v. Secretary of Health and Human Services, 863 
th F.2d 633, 636 n.1 (9 Cir. 1988) (“While holding that the Sixth Circuit rule was a valid 

exercise of federal appellate supervisory power, [Thomas] did not compel i t s  adoption by the 

’ The Supreme Court explicitly rejected any statutory basis for distinguishing between 
the review standard for factual and legal issues: 

We reject, however, petitioner’s distinction between factual and legal issues. 
Once again, the plain language of the statute recognizes no such distinction. 
We also fail to find such a requirement in the legislative history, 

Idm at 150 (footnote omitted). 
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rest of the courts of appeals.”), overruled un other grounds United States v, Hurdesty, 977 
th F.2d 1347, 1348 (9 Cir. 1992) (en banc) (rejecting Greenhow’s method fur resolving intra- 

circuit conflicts); see alsoDouglas v, UizitedServices Automobile Associution, 79 F.3d 14 15, 
th 1420, 1429 (5 Cir. 1996) (en banc) (noting that Thomas acknowledges the courts of 

appeals’ supervisory power to adopt such rules). 

The Supreme Court recognized that there were two distinct issues for the Article 111 

courts in accepting the recommendations o f  a magistrate judge in the absence of objections; 

(1) whether the district court accepts the magistrate’s recommendations; and (2) whether the 

court o f  appeals will review the decision. See Thomas, 474 US.  at 152-1 53 (treating these 

issues as separate questions). The Supreme Court reviewed the history and purpose of the 

Federal Magistrates Act and determined that Congress intended to give assistance to the 

district judges without shifting the burden to the courts o f  appeals: 

The Act Erew out of Congress’ desire to give district judges “additional 
assistance in dealing with a caseload that was increasing far more ra id1 than 

a substantial portion of their available time to various - 
procedural _ _  4 steps rather 

the number of judgeships. Congress ‘did not intend district judges ‘ to &vote 

than to the trFal itself.’’ Nor does the legislative history indicate that Congress 
intended this task merely to be transferred to the court of appeals. 

Id. (internal citation omitted). 

After deciding that neither the Constitution nor the Federal Magistrates Act require 

district courts to conduct any review of a magistrate judge’s unobjected-to recommendations, 

id. at 152, the Supreme Court separately addressed the issue of whether the failure to file 

objections can waive appellate review of the decision: 

The waiver of appellate review does not implicate Article I 
111, because d w it is the * a  

. & a  

district court, not the court ofappeals, that must exercise supervision over the 
magistrate. Even assuming, however, that the effect - of the A Sixth A Circuit’s rule 

U 

is to permit both the district judge and the court o f  appeals to rehse to review 
a magistrate’s report absent timely objection, we do not believe that the rule 
elevates the magistrate from an adjunct to the hnctional e uivalent of an 
Article III iudge. The rule merely establishes a procedural - de ault that has no 9 

U 

effect on the magistrate’s or the court’s jurisdiction. 

Id. at 153-54. 
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Accordingly, under Thomas, the circuit courts of appeals are allowed to establish rules 

regarding ( I )  the level of district court review, if any, of a magistrate’s unobjected-to 

recommendations, and ( 2 )  the level o f  appellate review, if any, when the district court has 

accepted the unobjected-to recommendations of the magistrate. Thus, it is necessary to 

review the Ninth Circuit cases that have addressed this issue in order tu determine whether 

the Ninth Circuit has promulgated such rules. 

Ninth Circuit-Cases. The relevant portions of the Federal Magistrate Act, 28 U.S.C. 

5 636(b)(l), were amended by Congress in 1976 to clarify “Congress’ intent to permit 

magistrates to hold evidentiary hearings and perform other judicial functions.” Thomas, 474 

US.  at 153, n. 12. Therefore, with one exception, Ninth Circuit cases decided prior to 1976 

may be disregarded. 
th 

The one exception, Campbell v. United States Dist. Ct., 501 F.2d 196 (9 Cir. 1974), 

remains relevant because the legislative history of the 1976 Federal Magistrate Act 

amendments quoted Campbell for the proposition that if “neither party contests the 

magistrate’s proposed findings of fact, the court may assume their correctness and decide the 

motion on the applicable law.” See Thomas, 474 US .  at 150, n5L2 The petitioner in Thomas 

argued that this quote from the legislative history evidenced Congressional intent to require 

de novo review of a magistrate’s legal conclusions. Id. 

The Supreme Court disagreed and found that the quoted language from Campbe21 

“was part of a longer quotation setting a de novo review standard when objections are filed. 

+ . r  We believe, therefore, that the House Report used the language from Campbell only to 

support a de novo standard upon the filing of objections and not for any other proposition.” 

The Advisory Committee Notes to the 1983 Addition to Subdivision (b) of Fed. R. 
Civ. P. 72 [which corresponds to 28 U.S.C. 9 636(b)] cites Campbell, 501 F.2d at 206, as 
auoted in House Report No. 94- 16O9,94 Cong.2d Sess (1974) at 3, for the proposition that th 
l 

“[wlhen no timely objection is filed, the court-need only satisfy itself that there is no clear 
error on the face of the record in order to accept the recommendation.” As discussed below, 
the Supreme Court has rejected this interpretation of CampbeZE. 
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Id. (emphasis added). Thus, as interpreted by the Supreme Court, CampbelI does not provide 

Ninth Circuit guidance on the need for review of unobjected-to magistrate recommendations. 

The Ninth Circuit next considered the issue of objections to a magistrate’s 
th recommendations in McCaZZ v. Andrus, 628 F.2d 1185 (9 Cir. 1980). There, the Ninth 

Circuit noted that the plaintiff was “barred from raising this issue because he failed to object 

to the magistrate’s recommendation that the trial court: find that there was substantial 

evidence in the record to support the Board’s decision.’’ Id. at 1189. The court o f  appeals 

only addressed appellate review, however, and did nut offer citation or analysis for its 

statement. Moreover, the court of appeals proceeded to address and reject the merits o f  

plaintiffs contested legal issue. Id, Mecall, therefore, is not helpful in determining the 

correct procedure to be employed by the district court in evaluating a magistrate’s 

unobjected-to recommendations. 
th 

Three years later, in Britt v. Simi VuZley UnifiedSchool District, 708 F 2 d  452 (9 Cir. 

1983), the court of appeals concluded that 28 U.S.C. $ 636(b) and Article 111 of the U S .  

Constitution required a rule allowing a party to contest a magistrate’s legal conclusions even 

when no objections were filed: 

The [Federal Magistrate] Act’s sponsors made it clear that magistrates remain 
subiect to the supervision of the district judges and that the authority for .- - 

8 m  making final decisions remains at all times with the judge. 

Under 5 436(b)( 1)(B) the authority and the responsibility to make an informed, 
final determination rests with the - judge. The delegation - A - of I duties d 1 to the 4 

magistrate does not violate Article 111 ifthe ultimate decision is made by the 
- *  di s tr i ct court . 

The court’s power to “accept, reject, or modify, in whole or in part, the 
findings or recommendations made by the magistrate” exists whether 
objections have been filed or not. The district court must decide for itself 
whether the magistrate’s report is correct. Without this - judicial m 

review, L the 
w 

magistrate’s erformance of the inherently judicial act of granting a motion to 
dismiss wou P d be constitutionally suspect. 

This court has held that a district court with responsibility to make an ultimate 
decision based on a magistrate’s recommendation under 5 634(b)( l)(A) should 
consider the legal issues involved+ [citing Campbell]. We have 1 

also A z held 4 1  that, A- 

h 7 
I 

in a i$ 636(b)(l)(B proceeding, failure to object to a ma istrate’s tinding 01 
fact waives the rig t to contest those findings on appeal. citing McCaEl]. 

I 5 -  
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The Fifth and Eighth Circuits have held that failure to file objections L does not 
w - - _  - 

waive the ri ht to a peal the district court’s conclusions of law. We aeree. 
Supervision % y the s. istrict court means nothing if purely legal issues decided 
by *the magistiate are not reviewed routinely. 

We disagree with the Sixth Circuit’s conclusion that a rule of absolute waiver ~~~~ ~~ - -  - 

of apped is necessary to achieve Congress’ goal of reducing the workload of 
district court judges. Waiver of the right to judicial review of magistrates’ 
findings of fact produces substantial savings o f  time and effort. 

Britt, 708 F.2d at 454-55 (internal citation omitted). 

As discussed below, in Greenhow, 863 F.2d at 636, the court of appeals recognized 

two problems with Britt. First, Britt’s conclusion that appellate review of legal conclusions 

is not waived by failure to file objections, 708 F.2d at 455, conflicted with the statement in 

McCall that the failure to file objections waived appellate review, 623 F.2d at 11 89. Second, 

the Supreme Court in Thomas, 474 U.S. at 152-54, rejected the statutory and constitutional 

arguments underlying Britt. 

Britt’s intra-circuit conflict. Greenhow recognized the intramcircuit conflict after three 

courts had already cited to and applied Britt’s holding. Greenhow, 863 F.2d at 636.’ 

Reasoning that the citation to and acceptance of Britt by three panels of the court of appeals 

meant that Britt “has successfully posed as the law of the circuit for long enough to be relied 

upon by parties, including the plaintiff, who appear before magistrates,” the Greenhow court 

effectively overruled McCuZZ and adopted Britt. Id, 

Ultimately, Greenhow’s rationale for resolving the intra-circuit conflict in favor o f  

Britt was explicitly overruled by the en bane decision in Hardesty, 977 F.2d at 1348. The 

H u r d e s v  court, however, did not overrule or even address the substance of Greenhow’s 

holding regarding Britt; probably because another panel decision had determined that there 

was no conflict between McCuZZ, Britt, and Greenhow. See Murtinez v, Ylst, 95 1 F.2d 1 153, 
th 1156 n.4 (9 Cir. 1991) (“[the plaintiff in McCaZl] had failed both to object to the 

Greenhow cited Shiny RockMinirtg Corp. v. United States, 825 F.2d 216,218 n. 1 
I 

th (9 Cird 1987); US. Dominutor, Inc. v. Factory ShipRobert E. Resofi 768 F.2d th 1099,1102- 
1103 (9 Cir. 1985); United States v. Bernhaudt, 840 F.2d 1441, 1445 (9 Cir. 1988), as th 

applying the Britt no-waiver on appeal rule. 
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magistrate’s finding and to raise the issue until his reply brief. We read McCalZ as standing 

for the proposition that a failure to object is a factor to be considered in determining waiver 

but i s  not necessarily dispositive.”). 

The Supre,me Court rejection of.Britt’s rationalep. By finding that neither 28 U.S.C. 

636(b)( l), nor Article 111 of the U.S. Constitution required appellate or district court review 

of a magistrate’s unobjected-to legal recommendations, Thomas explicitly rejected the 

reasoning underlying Briltm The Greenhow court acknowledged this fact, but decided that 

Britt continued in force: 

Thomas substantially undercuts the reasoning in Britt that ersuaded us not to 

Britt we found “no indication [in the langua e or legislative history of the 
impose a waiver rule in the context o f  legal issues decide B by magistrates. In 

Magistrates Act1 that failure to obiect shod d be treated as a waiver.” The 
+ 

Supreme Court ieached a contra conclusion: “It seems clear that Congress 
would not have wanted district iu ?K ges to devote time to reviewing magistrate’s 

W . -  

re orts except to the extent tfiat such review is requested by the parties or 
ot R envise necessitated by Article 111 o f  the Constitution.” Similarly, Britt - -  

exmessed concern that the Sixth Circuit’s rule might be unconstitutional 
- 

- 

be‘cause, without full review b the district court o f  all as ects of the 

judicial act of granting a motion to dismiss woul be constitutionally suspect *’’ 
Thomas allays this concern, holding that the absence of automatic Article 111 

R B magistrate’s recommendations, ‘“t il e magistrate’s erformance oft e inherently 

C 

review of th i  magistrate’s recommendations raises no constitutional concerns w ~~ 

because fi “any party 1 that II desires .t q *  plenary consideration by the Article I11 judge 
of’any issue need only a%” 

of the circuits follows the Sixth’s Circuit’s approach. As the ku~E&xt noted in Thomas, that rule more fully implements the intent of 
Congress in enacting the Magistrates Act and better furthers the goals of 
judicial efficiency and economy without diminishing the procedural fairness - 
to litigants 

Greenhow, 863 F.2d at 636 n.1 (internal citation omitted; brackets in original). 

Accordingly, notwithstanding an intra-circuit conflict and rejection by the Supreme 

Court,.Britt’s holding endured a rather torturous journey to survive as the controlling law of 

the Ninth Circuit: ‘‘we follow Britt and hold that plaintiffs failure to object to the 

magistrate’s recommended conclusions of law does not constitute a waiver o f  those claims 

on appeal.” Id. at 636. It is thus necessary to determine what Britt provided as a rule for the 

district courts. 

- 7 -  
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The Britt rule for district courts. With respect to district court acceptance of a 

magistrate’s unobjected-to recommendations, Britt provides that a district court should 

“decide for itself whether the magistrate’s report is correct” and “consider the legal issues 

involved.” Britt, 708 F.2d at 454-55. However, “[wlaiver of the right to judicial review of 

magistrates’ findings of fact produces substantial savings o f  time and effort.” Id+ Taken 

together, these statements support a rule requiring no district court review of a magistrate’s 

unobjected-to findings of fact, but some review - presumably de novo - of the magistrate’s 

unobjected-to legal conclusions. This interpretation ofBritt has been accepted by subsequent 
th Ninth Circuit decisions. E.g. Barilla v. Ervin, 886 F.2d 15 14, 15 18 (9 Cir. 1989) (“a failure 

to file objections only relieves the trial court of its burden to give de novo review to factual 

findings; conclusions of law must still be reviewed de novo.”) (citing Britt, 708 F.2d at 454); 
th see also Gates v. Gomez, 60 F.3d 525,530 (9 Cir. 1995) (“[The district court] also reviews 

de novo the magistrate judge’s findings of fact to which a party has objected. It reviews the 

magistrate judge’s conclusions of law de novo, as ~ e l 1 . ” ) . ~  

Continuing force of Britt. Having concluded that Britt survived the initial turbulence, 

and became controlling Ninth Circuit precedent does not end the inquiry. This Court must 

now consider whether Britt remains good law. 
th In a recent decision, United States v. Reyna-Tapia, 328 F.3d 11 14 (9 Cir. 2003) (en 

banc), the court of appeals, sitting en banc, “clariflied] the circumstances under which the 

district court must conduct a de novo review of the magistrate judge’s findings and 

recommendations.)) Id. at --- [slip op. at 6 108]. The court o f  appeals reviewed the language 

of 28 U.S.C. 5 636(b)(1), and determined that the “statute makes it clear that the district 

Britt’s holding that the failure to file objections does not foreclose appellate review 
is more widely cited. See, e.g., Richardson v. Sunset Sei. Park Credit Union, 268 F.3d 654, 
658 (9 Cir. 2001);Jortes v. Wood, 207 F,3d 557,562 n.2 (9th Cir. 2000); Lisenbee v. Henry, 
166 F.3d 997,998 n.2 (9 Cir. 1999); Turner v, Duncan, 158 F.3d 449,455 (9th Cir. 1998); 
Simpson v. Lear Astronics Corp., 77 F.3d 1170, 1174 (9 Cir. 1996); Smith v. Frunk, 923 

th 

th 

th 

th F.2d 139, I41 (9 Cir. 1991). 

I 8 -  
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judge must review the magistrate judge’s findings and recommendations de ~ O V Q  ifobjection 

is made, but not otherwise.” Id, at --- [slip op. at 61091 (emphasis in original). 

Although Reyna-Tapiu did not specifically overrule, discuss, or even cite to Britt, the 

same statutory section was at issue in both cases, i . e9  28 U.S.C. 6 636(b)( 1). In the absence 

of an explicit statement from the Ninth Circuit that Britt has been overruled, this Court would 

prefer to reconcile Britt and Reyna-Tupia and follow both cases as controlling Ninth Circuit 

precedent. CJ Rodriguez de Quijas v, ShearsodAmerican Express, Inc. 490 U.S. 477,484 

(1989) (reminding the court of appeals to “leavEe] to [the Supreme Court] the prerogative of 

overruling its own decisions”). Because Reyna-Tapia was decided by the Ninth Circuit 

sitting en banc, however, Reyna-Tapia can impliedly overrule other contrary Ninth Circuit 
precedent without explicitly so stating. See Howard v. Everex Sys., 228 F.3d 1057, 1065 

nm1O (9 Cir. 2000) (noting that a Ninth Circuit panel decision was “effectively overruled” 

by an en banc decision of the same court). 

th 

This Court cannot reconcile the statements in Britt that under 28 U.S.C, § 636(b)( 1) 

the “district court must decide for itself whether the magistrate’s report is correct’’ and that 

“a district court I should consider the legal issues involved” in a magistrate’s unobjected-to 

recommendation, 708 F.2d at 454, with Reyna-Tapia’s unambiguous statement that under 

28 U.S.C. 6 636(b)(l) a “district judge must review the magistrate judge’s findings and 

recommendations de novo ifubjection is made, but not otherwise.” 328 F.3d at --I [slip op. 

at 6 1091 (emphasis in original).’ Accordingly, this Court concludes that Reyna-Tapia 

It may be that the court o f  appeals will ultimately distinguish between the scenario 
presented in this case (a habeas corpus proceeding), and that of Reyna-Tapia (a Rule 1 1 plea 
colloquy). Nevertheless, because a plea colloquy presents both factual and legal issues, see 
United Stutes v. Vonn, 5 3 5  U.S. 55,62 (2002) (noting that in a plea colloquy the judge must 
ensure that a defendant “understands the law of his crime in relation to the facts of his case”), 
it appears to this Court that the legal and factual recommendations of a magistrate judge in 

A I  

a plea colloquy are indistinguishable from those in a habeas corpus proceeding. See Hunt 
v. PZiZer, 2003 U.S. App. LEXIS 11228, * 13 (9 Cir. June 5,2003) (quoting Reyna-Tapia in th 

the habeas corpus context for the proposition that de novo review is required “ifobjection is 
made, but not otherwise” (emphasis in original)). 
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impliedly overrules Britt and its progeny to the extent those cases require a district court to 

conduct a de novo review of a magistrate judge’s unobjected-to conclusions of law. 

Following Reyna-Tapia, this Court concludes that de novo review of factual and legal issues 

i s  required if objections are made, “but not otherwise.” 328 F.3d at --I [slip op. at 61091. 

The question then becomes whether the district court must apply some lesser standard 

o f  review to a magistrate judge’s findings and recommendations if no objections are filed. 

In Reyna-Tapia, the district court purported to have applied de novo review of the magistrate 

judge’s proceedings. Id. at --- n.1 [slip op. at 4100 nm1jm The court of appeals deemed 

irrelevant the question of whether the district court actually employed de novo review. See 

id. (“For our purposes, it is not important how or whether de novo review was conducted 

because we hold that de novo review was neither required nor necessary + ’’)* The court 

of appeals affirmed the conviction and did not remand the case to the district court to apply 

any other standard of review. Id. at - [slip op. at 61 101. The implication ofReyna-Tapia’s 

disregard for the standard of review employed by the district court is that the court of 

appeals, much like the Supreme Court in Thomas, has concluded that district courts are not 

required tu conduct “any review at all + + of any issue that is not the subject of an objection.” 

474 U.S. at 149. Accordingly, this Court concludes that no review is required o f  a magistrate 

judge’s report and recommendation unless objections are filed. 

ANALYSIS 

Neither party has filed objections to the R&R. Accordingly, the Court accepts the 

Magistrate Judge’s recommendation that the Petition be denied. 

IT IS THEREFORE ORDERED that the Magistrate Judge’s R&R (Doc. #28) is 

ACCEPTED. 

/// 

/// 

/// 
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IT IS FURTHER ORDERED that Petitioner's Petition for Writ of Habeas Corpus 

(Doc. #1) is DENIED and this action i s  DISMISSED WITH PREJUDICE. 

DATED this / ' rday of June, 2003. 

. .  

United States District Judge 


